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STATEMENT OF THE CASE.

The plaintiff in error was indicted in the Court below

for a violation of Section 5395 of the Revised Statutes

of the United States. The indictment contained three

counts. He was charged in each of these counts with

the offense of perjury in testifying as a witness in three

separate naturalization proceedings. He had two trials.

On the first trial, he was acquitted on counts one and

two, and convicted on count three. (See Transcript

of Record, p. 21.)



The perjury, with which he was charged and con-

victed on the third count, consisted in swearing that he

had known in the United States the applicant for citi-

zenship, one Frank Werta, for five years immediately

prior to the application for citizenship, whereas, as al-

leged in the indictment, he had not known him for more

than four years prior to said application. (Transcript

of Record, p. 20.) The defendant was granted a new

trial as to his conviction on the third count. (Transcript

of Record, p. 21.) He was subsequently retried on the

third count and convicted, but recommended to the

mercy of the Court. (Transcript of Record, p. 32.)

He was sentenced to pay a fine of $300 and to be im-

prisoned in the State Prison at San Quentin for the

term of three years. A motion for a new trial was made

and denied. (Transcript of Record, pp. 163-165.) A
motion in arrest of judgment was likewise denied.

(Transcript of Record, p. 170.)

The assignments of error are 33 in number, but the

ones principally relied on relate—first, to alleged mis-

conduct of the court below, and of the officials of the

court, and of the jurors; second, errors of the Court in

charging the jury; third, errors of the Court in failing

to charge the jury as to certain matters of law; fourth,

errors of the Court in admitting and rejecting evidence.



3

POINTS RELIED ON.

I.

Misconduct.—Indictment Given to Jury.

It is contended, on behalf of the plaintiff in error,

that the court and its officials and the jury committed

misconduct to the substantial prejudice of the plaintiff

in error.

Assignments of error numbers 28 to 33, inclusive,

and particularly assignments numbers 28 and 33, set

forth the nature of the misconduct.

It is complained:

''That the said District Court committed mani-

fest error in permitting the jury upon retiring to

deliberate on a verdict, to take with them, and keep

during all their deliberation in the jury room, the

indictment in the case, upon the back of which was

endorsed the verdict of guilty of another jury upon

a previous trial had on the third count of said indict-

ment." (Tr. of Rec, pp. 48-49.)

Assignment number 33 is substantially the same. (Tr.

of Rec, p. 50.)

The bill of exceptions shows that the alleged miscon-

duct occurred as follows:

"Thereupon and before the jury retired to delib-

erate upon their verdict the clerk of the court hand-

ed to the jury the forms of ballot with the indict-

ment in the case. That said indictment was taken



by them to the jury room and retained by them

during their entire deliberations in the cause. That

the jury retired at 12:30 o'clock and later returned

to the court with a verdict of guilty on the third

count of said indictment. That at the time said in-

dictment was handed to the jury by the officials of

the court and was taken by said jury to the jury

room, there were the following indorsements upon

said indictment:

" 'Form No. 168. Back of cover of indictment

with plea and judgment. Arraigned Nov. 2, 1905.

Mch. 14, 1906. Pleads not guilty. Tried April

5-6-7, 1906. Verdict not guilty on the ist and 2d

Counts of the Indictment and Guilty on the 3d count

of the Indictment. April 13, 1906. New Trial

granted.'" (Transcript of Record, pp. 155-6.)

It is contended that this action of the Court, and of

its officials, and of the jury, was misconduct greatly

prejudicial to the substantial rights of the defendant

and, in effect, deprived him of a fair and impartial

trial.

A motion for a new trial was made on this, among

other, grounds, and a showing made by affidavits that

the misconduct did not occur through the laches or

neglect of the defendant's counsel (Tr. of Record, pp.

166-167) ; and that the objectionable and highly preju-

dicial matter on the back of the indictment was actually

read by the jurors (Tr. of Record, p. 168) ; and the

showing was further supplemented by the affidavit of

one juror (Charles C. Carpenter), who swore:



"That it appeared from one of the endorsements

on said indictment that the defendant had previously

been found guilty of the same charge upon which

he was being tried by the jur>^ of which your de-

ponent was a member. That the fact appearing on

said indictment created an unfavorable opinion

against said defendant in the mind of your depon-

ent." (Transcript of Record, pp. 169-170.)

This motion for a new trial, made, as stated, at the

second trial, was denied. (Transcript of Record, p.

165.)

It is an elementary rule of criminal jurisprudence

that where a defendant is granted a new trial, he is

clothed, upon the retrial, with the same constitutional

guarantees of a fair and impartial trial, presumption of

innocence, proof of guilt beyond all reasonable doubt,

etc. In the eyes of the law, a defendant enters upon a

retrial the same as if he had never been tried before.

"The effect of granting a new trial in a criminal

case is to put the case in the same position in which
it was before any trial had taken place. * * * No
presumption of guilt arises from the former convic-

tion, and it must not be alluded to in the argument."

—Vol. 14, Ency. PI. & Pr., p. 972, and cases there

cited.

Such being the well-established doctrine, it was

clearly improper and, we respectfully submit, reversible

error for the court below to permit the jury, on



the retrial, to take with them to the jury room

the indictment in the case, endorsed on the back,

of which was the fact that the defendant had pre-

viously been found guilty of the same identical

charge upon which he was being tried. It affirma-

tively appears from the affidavit of one juror that

the fact that the defendant had been found guilty by

a previous jury on the very same charge upon which

he was being tried, created an "unfavorable opinion"

against the defendant in the mind of the juror. That

this fact of a previous conviction was known to all of

the jurors also affirmatively appears from the affidavits,

as the entire indictment with all of the endorsements

were read by the jury. That this fact of a previous

conviction must necessarily have greatly prejudiced the

defendant in the opinion of the members of the jury

can not seriously be denied. That the defendant was

thereby denied that "free and impartial trial," which

the supreme law of the land guarantees to every one

accused of crime, must be conceded. The defendant

was entitled to be tried and his guilt or innocence es-

tablished by the evidence presented at the retrial, and to

permit, whether by inadvertence or otherwise, the jury

to receive any information as to what transpired, inimi-

cal to the defendant, at a previous trial, is certainly

error. Particularly so, when the information is con-

tained on such a solemn document as the indictment,

and jury is permitted to take the indictment to the jury

room and peruse it to their hearts' content.



It would be manifestly improper for the prosecuting

attorney, in his argument to the jury, to advert to the

fact that the defendant had previously been convicted

of the same charge on which he was then being tried.

Such conduct on the part of the prosecuting attorney

would be reversible error.

It would, clearly, be gross error for the Court, in its

charge to the jury, to comment on the fact that the de-

fendant had previously been convicted of the identical

charge on which he was then being tried.

If the prosecuting attorney or the Court can not refer

to the previous conviction of the defendant on the same

charge upon which he is being tried, why is it not

equally gross and reversible error for the Court to per-

mit a document to be talcen to the jury room and perused

by the jurors, showing a previous conviction of the de-

fendant on the same charge upon which he is being

tried? That the substantial right of a defendant to a

fair and impartial trial is seriously impaired, whether

the information—that the defendant had been previ-

ously convicted of the same charge upon which he is

being tried—be contained in the argument of the prose-

cuting attorney or in the remarks of the Court or on the

back of the indictment which the Court permits the

jury to take to the jury room and which they actually

peruse, is too plain for argument.

In the case of Ogden vs. United States, 112 Fed. R.,

523, it is held that it was misconduct on the part of the

Court to give to the jury indictments, containing in-
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formation of the adverse result of a previous trial, and

that it would be presumed that prejudice had been gen-

erated by such misconduct. In the case at bar, we show

that prejudice was actually caused (see. affidavit of

Charles C. Carpenter, Tr. of Rec, p. 169).

The case of Ogden vs. United States is squarely in

point. It was decided by the Circuit Court of Appeals

for the Third Circuit. The Court there said:

"Another question is presented to us by the record,

and that is whether the affidavits in support of the

reasons for a new trial, being uncontradicted, do not

make it incumbent upon this Court, not only to re-

verse the judgment of the Court below, with direc-

tions that the motion for a new trial be received and

considered by the Court, but that we should here

direct a new trial to be granted. The affidavits show

that both indictments were handed to the jury by an

officer of the Court, and taken into the jury room

with other papers for their consideration, and that

on the back of each indictment was the endorsement

of the finding of the jury in the former trial, as set

out in the record, that the defendant was guilty.

There can be no question that the fact of the convic-

tion on the indictments in the former trial could not

have been put in evidence before the jury in the sub-

sequent trial, and the Court so expressly ruled. It

would have been improper to have mentioned the

fact to the jury, in argument or otherwise. It was

the right of the defendant below that his case should

be submitted to the jury free from the influence

naturally produced by the fact of a former convic-



tion upon the same indictments, and on presumably

the same testimony. The effect of bringing the fact

of such former conviction prominently and authori-

tatively to the attention of the jurors could not but

be prejudicial to the defendant below.

"It is, however, contended by the counsel for the

defendant in error that it is not shown by the deposi-

tions taken that the endorsements on the indictments

were read by any of the jurors. The fact that papers

with such endorsements upon them were handed to

the foreman of the jury, presumably by authority,

along with other papers, by an officer of the Court,

could hardly fail to give to the jury the impression

that they were intended for their consideration, ani

that they were expected to have some weight in form-

ing their verdict. We do not think it v/as necessary

on the part of the defendant belov/ to show that such

endorsements had been read by the jurors or any

of them. // was a gross violation of the rights of the

defendant below that they should have been handed
to them at all in the manner in which they were.

Trial by jury is properly surrounded by every rea-

sonable safeguard, to insure the absence of any im-

proper influence that might operate upon the minds

of the jurors, and give to their verdict the dignity

and respect so important to be maintained in the

interests of an impartial administration of justice.

It was not necessary, therefore, in our opinion, that

the defendant below should have gone further than

he did, when he showed the presence in the jury

room of the indictments with the obnoxious endorse-

ments, and the circumstances under which they came
into the possession of the jury. Whether proof
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that these endorsements were not read by any of the

jury would have brought us to a different conclu-

sion need not nov/ be considered. If it would have

had such an effect, the burden was upon the defend-

ant in error to produce the proof. The presump-

tion that their presence in the jury room, under the

circumstances, 'was injurious to the defendant beloiv,

remains until rebutted by evidence on the part of

the plaintiff beloiv.

"We could rest this view of the matter upon the

exceeding importance of guarding every approach

by which improper influence may reach the jury

room, and it v/ould much diminish the efficiency of

these safeguards if we were to require the aggrieved

party to a suit, to not only show that obnoxious and

prohibited documents or other evidence were in the

possession of the jury, but that the jurors had ac-

tually availed themselves of the opportunity thus

presented to them by reading or discussing the same.

An auxiliary reason for the view we have thus stated

is that it is not open, to one seeking to set aside the

verdict of a jury, to use jurors themselves as wit-

nesses to disparage their own verdict. While the

proof of the fact that a document was not only in the

possession of the jury, but was read by them, when
considered abstractly, may not transgress the line of

separation between what a juror may and may not

testify to, it would be very hard in practice to so

guard the testimony as to the fact of reading from

trespassing upon the forbidden ground of the effect

of the reading on the making up of the verdict.

"What we take to be the correct rule in this re-

gard is not without support in decided cases, and
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none have been cited to us by the defendant in error

clearly in conflict therewith. Dana vs. Tucker, 4
Johns, 487; Cluggage's Lessee vs. Swan, 4 Bin., 150,

5 Am. Dec, 400; Stull vs. Sfull, i()'y Pa., 243, 47
Atl., 240; La Bonty vs. Lundgren, 41 Neb., 312, 59
N. W., 904; State vs. Snyder, 20 Kan., 306; People

vs. Knapp, 42 Mich., 267, 3 N. W., 927; Moss vs.

Com., 107 Pa., 267; Meyer ys. Cadivalder, (C. C.)

49 Fed., 32."

"We think, therefore, for the reasons stated, that

the judgment of the Court below should be re-

versed, with directions that a new trial be granted."

This authority, we respectfully submit, is decisive of

the law applicable to the case at bar. The reason for

the doctrine there enunciated rests on the soundest

principles.

In that case, as in the case at bar, the showing made

by the plaintiff in error, from affidavits, of the alleged

misconduct was uncontradicted. The United States At-

torney, in the case at bar, did not attempt to impeach

or contravene the statement of facts contained in the

affidavits filed, showing misconduct.

In that case, as in the case at bar, the question is pre-

sented "by the record." {Ogden vs. U. S., p. 52 q.)

It does not appear, from the opinion of the Circuit

Court of Appeals in the case of Ogden vs. U. S., supra,

that any objection or exception had been taken or en-

tered at the time the alleged misconduct occurred, to

wit: at the time the indictment was, with the sanction

of the Court, handed by an official of the Court to ihe
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jury and taken by the latter to the jury room and there

perused by them. In the case at bar, no objection was

made at the time and, in fact, not until the motion for

a new trial was made. The affidavit of the attorney for

the defendant (Tr. of Rec, pp. 166-167) shows why no

objection was made at the time, and, in fact, establishes

that no objection could be made, as the attorney was not

aware that the Clerk of the Court was handing to the

jur^s with the approval of the Court, the indictment in

the case. The practice of handing the indictment to

the jury is not one fixed by law, or by rule of Court,

or even by custom. In the experience of counsel for de-

fendant, both while he was a prosecuting officer of the

United States and while acting as attorney for persons

charged with crime, the practice of permitting the jury

to take the indictment in the case with them is not an in-

variable rule or custom, and is only exercised sporadi-

cally. In fact, the personal experience of the writer

authorizes him to state that it is a practice indulged in

(3nly occasionally and confined to cases where there are

many counts or charges in the indictment. In the case

at bar, there was but one charge on which the defendant

was being tried—the third count, he having been ac-

quitted upon the first two counts on the first trial of the

case

The Circuit Court of Appeals, in the case of Ogden

vs. United States, supra, passed upon the alleged mis-

conduct from the facts set forth in the record. This is

precisely the situation in the case at bar. While the
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refusal of the Court below to grant a motion for a new

trial may not be reversible error, still if, from the entire

record, this appellate tribunal can see that manifest in-

justice has been done the defendant—that his constitu-

tional right to a fair and impartial trial has been sub-

stantially infringed upon—it will be swift to remedy the

error, plainly appearing in the record and now com-

plained of, although no objection was made at the time.

If, as was said in the case of Ogden vs. United States,

supra, "it was a gross violation of the rights of the de-

" fendant below that they (the indictments) should

" have been handed to them at all in the manner in

" which they were," this appellate court will be quick

to correct the injustice done to the defendant, even

though, through inadvertence or' otherwise, no objec-

tion and exception were entered at the time.

The rule is well and compendiously stated as follows:

*'An exception to the general rule—that an appel-

late court will not consider objections first raised on

appeal—exists in the case of errors apparent on the

face of the record; these may be considered by the

Court, though not objected to below."

Cyc, Vol. 2, p. 678, and cases there cited.

See also, 2 Cent. Dig., title "Appeal and Error,"

Sees. 1 145, et seq.

Fuller vs. Ferguson, 26 Cal., 546.

Bennett vs. Butter-worth, 11 How., 669; 13 L.

Ed., 859.
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Garland vs. Davis, 4 How., 131 ; 11 L. Ed., 907.

Kentucky L. Ins. Co. vs. Hamilton, 63 Fed. R.,

93; 22 U. S. App., 586, S4S; II C. C. A., 42.

"But where error appears in the record proper,

the appellate or reviewing court may correct it

notwithstanding that no exception was taken

thereto."

Cyc, Vol. 2, p. 715, and cases there cited.

2 Cent. Dig., title "Appeal and Error," Sec.

1 147.

Macker vs. Thomas, 7 Wh., 530; L. Ed., 515.

The alleged misconduct appears in the record proper

—in the bill of exceptions. (See Tr. of Rec, pp. 155-

156; 166-170.)

When, from the whole case, manifest injustice has

been done, the appellate court will remedy the error,

notwithstanding that no objection was made.

Ringgold vs. Haven, i Cal., 108.

When the whole record is brought up, the Court may

reverse upon a defect not noticed below, and even upon

its own notice of one not pointed out by counsel.

Garland vs. Davis, 4 How., 131, 14J; 1 1 L. Ed.,

907.

If error is apparent upon any part of the record, it is
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open to review, whether it is found in the bill of excep-

tions or elsewhere.

Suydam vs. JVilliamson, 20 How., 427; 15 L.

Ed., 978.

The appellate court will notice a plain error in the

record, even though there be no assignment of error.

United States vs. Pena et al., 175 U. S., 500; 44

L. Ed., 251.

Stevenson vs. Barbour, 140 U. S., 48; 35 L. Ed.,

Roue vs. Phelps, 152 U. S., 87; 38 L. Ed., 365.

Xo presumption can be made in favor of the judg-

ment of a lower court where error is apparent in the

record.

United States vs. Wilkinson, 12 How., 246; 13

L. Ed.. 974.

Reynolds vs. United States, 98 U. S., 145; 25 L.

Ed., 244.

Counsel for the United States may endeavor to differ-

entiate the case of Ogden vs. United States, supra, with

the case at bar, on the ground that the Circuit Court of

Appeals in the case of Ogden vs. United States held

that the lower court committed error in refusing to en-

tertain a motion for a new trial and in declining to

permit affidavits, showing that the indictments in that

case had been handed to the jury and kept by them
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during their deliberations, to be filed. But such at-

tempt will fail, for the Circuit Court of Appeals placed

its decision in the case of Ogden vs. United States on

two grounds: First, that the lower court committed

reversible error in refusing to entertain a motion for

a new trial and in declining to permit affidavits to be

filed showing that the indictments were handed to the

jury and kept by them during their deliberations; and,

Second, that it appeared from the record that the trial

court committed reversible error in permitting the in-

dictments in the case to be "handed to the jury by an

officer of the court, and taken into the jury-room with

other papers for their consideration, and that on the

back of each indictment was the endorsement of the

finding of the jury in the former trial, as set out in the

record, that the defendant was guilty." It is upon this

latter ground that we invoke the applicability of the

decision of the Circuit Court of Appeals in the case

of Ogden vs. United States.

It appears, from the record, that the court below, and

its officials and the jury committed misconduct preju-

dicial to the substantial rights of the defendant. The

facts, upon which such misconduct is predicated, ap-

pear affirmatively in the record. (See Tr. of Rec, pp.

155-6; 166-170.)

We challenge the United States attorney successfully

to confute the soundness of the reasoning in the case of

Ogden vs. United States. It is not open to doubt that

jurors would naturally be influenced by seeing, on the
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back of the indictment, the adverse result of a previous

trial, and that they would be prejudiced by such knowl-

edge.

As was well said in the case of Ogden vs. United

States :

"The effect of bringing the fact of such former

conviction prominently and authoritatively to the

attention of the jurors would not but be prejudicial

to the defendant below. * * * The presump-

tion that their presence in the jury-room, under the

circumstances, was injurious to the defendant be-

low, remains until rebutted by evidence on the part

of the plaintiff below."

The true rule is thus forcibly stated by Mr. Chief

Justice Fuller, in the case of Mattox vs. United States,

143 U. S., 140; 36 L. Ed., 917:

"It is vital * * * that the jury should pass

upon the case free from external causes tending to

disturb the exercise of deliberate and unbiased

judgment. Nor can any ground of suspicion that

the administration of justice has been interfered

with be tolerated/'

We affirmatively show that one juror was influenced

and that it created an "unfavorable opinion" against

the defendant in the mind of the juror. No contradic-

tion of any kind was even attempted by the prosecution.

Curiously enough, the lower court, in the case at

bar, brought itself, at the outset of the motion for a new
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trial, squarely within both grounds of the decision of

the Circuit Court of Appeals in the case of Ogden vs.

United States. The lower court, in the case at bar, at

first declined to permit the affidavits of the jurors

to be filed, or, to speak more accurately, to be con-

sidered. The Court, however, permitted the affidavit

of Mr. Marshall B. Woodworth, the attorney for the

defendant, to be filed and considered on the motion for

a new trial. But, on reflection, the lower court, as the

record shows (Tr. of Rec, pp. 164-5), ^^en after the

submission of the motion for a new trial, directed the

affidavits to be filed and "stated it would consider said

affidavits in determining said motion for a new trial"

(Tr. of Rec, p. 165).

But, we rely, with the utmost confidence, for a re-

versal on the second ground of decision in the case of

Ogden vs. United States, viz., that the record discloses

that an error, greatly prejudicial to the substantial

right of the defendant to a fair and impartial trial, has

been committed.

Besides what the record itself discloses on pages 155

and 156 of the Transcript of Record as to the miscon-

duct of the court, its officials and of the jury, we sup-

plemented the showing disclosed in the record by intro-

ducing the affidavits of jurors on the motion for a new

trial (see Tr. of Rec, pp. 166-170).

The practice of presenting affidavits by jurors, to

show misconduct, is perfectly proper and does not come
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within the rule forbidding jurors from impeaching

their verdict.

State vs. Parker, 65 Pac. Rep., p. 776, and cases

there cited.

In the above case, it was distinctly held that the affi-

davit of a juror may set forth the facts upon which

he based his verdict, and that it is for the Court to

deduce from these facts whether or not such miscon-

duct occurred as to prejudice the substantial rights of

a defendant.

Affidavits of jurors will be received, for the purpose

of avoiding a verdict, to show any matter occurring

during the trial, or in the jury-room, which does not

essentially inhere in the verdict itself.

Wilson vs. People, 4 Park. Crim. Rep., 619,

632.

Thomp. & M. Juries, Sees. 262, 364, 448.

Nelms vs. State, 13 Smedes & M., 500, S08.

Taylor vs. Everett, 2 How. Pr., 32.

Thomas vs. Chapman, 45 Barb., 98.

Gottlieb vs. Jasper, 27 Kan., 776.

JJ. S. vs. Reid, 12 How., 361 ; 13 L. Ed., 1023.

Farrar vs. State, 2 Ohio St., 54.

In the case of Mattox vs. United States, 143 U. S.,

140; 36 L. Ed., 917, it was held that, on a motion for

a new trial on the ground of bias on the part of one

of the jurors, the evidence of jurors as to the motives
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and influences which affected their deliberations is in-

admissible either to support or to impeach the verdict;

but a juryman may testify to any facts bearing upon the

question of the existence of any extraneous influence.

In the case of United States vs. Reid, 12 How., 361,

366; 13 L. Ed., 1023, 102s, Mr. Chief Justice Tanej^,

in speaking of the question whether the affidavits of

jurors impeaching their verdict ought to be received,

said:

*'It would perhaps hardly be safe to lay down
any general rule upon this subject. Unquestionably

such evidence ought always to be received with

great caution. But cases might arise in which it

would be impossible to refuse them without violate

ing the plainest principles of justice."

Mr. Justice Brewer, in the case of Perry vs. Bailey,

12 Kan., 539, 345 (12 Kan., 415, 4IQ, 2nd Ed.), (Su-

preme Court of Kansas), clearly and succinctly states

the true rule of demarcation between what may and

what may not be established by the affidavits of jurors

to set aside a verdict, as follows:

"Public policy forbids that a matter resting in the

personal consciousness of one juror should be re-

ceived to overthrow the verdict, because being per-

sonal it is not accessible to other testimony. It gives

to the secret thought of one the power to disturb the

expressed conclusions of twelve. Its tendency is to

induce bad faith on the part of a minority; to in-

duce an apparent acquiescence with the purpose of
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subsequent dissent; to induce tampering with indi-

vidual jurors subsequent to the verdict. But as

to overt acts, they are accessible to the knowledge of

all the jurors. If one affirms misconduct, the re-

maining eleven can deny. One can not disturb the

action of the twelve. It is useless to tamper with

one, for the eleven may be heard. Under this view

of the law, the affidavits were properly received.

They tended to prove something which did not es-

sentially inhere in the verdict—an overt act, open to

the knowledge of all the jury, and not alone within

the personal consciousness of one."

The affidavits offered in the case at bar were, under

the authorities above referred to, admissible for the

purpose of showing "extraneous influences" operating

upon the minds of the jurors, or an "overt act, open to

the knowledge of all the jury," which was deeply pre-

judicial to the substantial right of the defendant to a

fair and impartial trial.

We respectfully submit that from the facts, appear-

ing on the record, there was misconduct so prejudicial

to the defendant as to entitle him to a reversal and a

new trial.

11.

The Court erred in failing to warn the jury of the

danger in convicting a defendant on the testimony of

an accomplice.

This matter is the subject of assignment of error

number 23 (Tr. of Rec, pp. 46, 154). It is contended



22

that the Court erred in failing to give the instruction

set out in said assignment of error, and in failing to

give any advice to the jury as to the weight and cre-

dence to be accorded the testimony of an accomplice

and in failing to warn the jury of the danger in convict-

ing a defendant on the testimony of an accomplice.

The requested instruction, which the Court refused

to give, is as follows

:

"I charge you that if you believe the testimony

of the witness Frank Werta, then that said witness

was an accomplice in crime with the defendant's

aid. I instruct you that before you can convict said

defendant the testimony of the witness Frank Werta
should be corroborated by the testimony of at least

one witness, or strong corroborative circumstances."

The common law rule, which prevails in the Fed-

eral Courts, is that a defendant may be convicted upon

the uncorroborated testimony of an accomplice. But

the practice of the courts, where such doctrine obtains,

is to warn the jury of the danger of convicting unless

the accomplice be strongly corroborated. The general

rule is well stated in Greenleaf on Evidence (6th Ed.),

Vol. I, p. 493, as follows:

"Sec. 380. The degree of credit which ought to

be given to the testimony of an accomplice, is a

matter exclusively within the province of the jury.

It has sometimes been said, that they ought not to

believe him, unless his testimony is corroborated by

other evidence, and, without doubt, great caution in
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weighing such testimony is dictated by prudence

and good reason. But, there is no such rule of law,

it being expressly conceded that the jury may, if

they please, act upon the evidence of the accomplice

without any confirmation of his statement. But, on

the other hand, judges, in their discretion, will ad-

vise a jury not to convict of felony upon the testi-

mony of an accomplice alone, and without corrob-

oration; and it is now so generally the practice to

give them such advice, that its omission would be

regarded as an omission of duty upon the part of

the judge."

No common law rule forbids a conviction upon the

uncorroborated testimony of an accomplice, if his evi-

dence satisfies the jury of the guilt of the accused be-

yond a reasonable doubt. Hence, although the uncor-

roborated testimony of an accomplice should be re-

ceived and considered by the jury with caution, and

the court should and usually does instruct them to that

efiPect, they may, in the absence of a statutory provision

to the contrary, convict upon the evidence of an accom-

plice alone, although uncorroborated.

Cyc, Vol. 12, p. 453.

United States vs. Ybanez, 53 Fed. Rep., 536.

United States vs. Flemming, 18 Fed. Rep., 907.

United States vs. Harries, 26 Fed. Cas., No.

15309, 2 Bond. R., 311.

United States vs. Smith, 27 Fed. Cas., No. 16322,

2 Bond. R., 323.
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United States vs. McKee, 26 Fed. Cas., No.

15685, 3 Dill. R., 546.

United States vs. Lancaster, 26 Fed. Cas., No.

15556, 2 McLean R., 431.

United States vs. Reeves, 38 Fed. Rep., 404.

United States vs. F'fl/i Leuven, 65 Fed. Rep., 78.

United States vs. Sykes, 58 Fed. Rep., 1004.

United States vs. Kessler, Bald. R., 22.

United States vs. Sacia, 2 Fed. Rep., 708.

People vs. Bonney, 98 Cal., 278.

See, also. Sec. 1 1 1 1 Penal Code Cal.

The court below not only declined to instruct the

jury in the language requested by counsel for defendant,

but failed to give any instructions at all to the jury ad-

vising them to be cautious in convicting upon such tes-

timony, and as to what weight should be accorded such

evidence. In these respects, we respectfully maintain

the learned Judge of the court below was in error.

Although an accomplice is a competent witness for

the prosecution, his testimony should be received with

great care and caution.

United States vs. Smith, Fed. Cas. No. 16322.

United States vs. Babcock, Fed. Cas. No. 14487.

United States vs. Goldberg, Fed. Cas. No.

15223.

United States vs. McKee, Fed. Cas. No. 15686.

Except in one State, it seems to be the well-estab-



lished and almost universal practice for the court to

instruct that the testimony of an accomplice should be

viewed by the jury with great care and caution.

See cases cited in Blashfield on Inst, to Juries, p. 485.

And a refusal to so instruct is ground for reversal.

Solander vs. People, 2 Colo., 48.

Cheatham vs. State, 67 Miss., 335.

People vs. Sternberg, in Cal., 11.

People vs. Strybe, 36 Pac. R., 3.

People vs. Bonney, 98 Cal., 278.

A conviction founded on the uncorroborated testi-

mony of an accomplice is legal, although it is almost

universal practice, sanctioned by long usage and delib-

erate judicial approval, to instruct juries to be cautious

in convicting upon such testimony.

United States vs. Neverson, i Mackey, 152.

United States vs. Bicksler, i Mackey, 341.

State vs. Hyer, 39 N. J. Law.

State vs. Honey, 19 N. C, 390.

State vs. Miller, 97 N. C, 484.

In United States vs. Sykes, 58 Fed. Rep., 1000, IG04,

Judge Dick, in charging the jury, said:

"The degree of credit which ought to be given to

the testimony of an accomplice is a matter ex-

clusively within the province of the jury, and they

may believe and act upon such evidence without
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any confirmation of his statements. But it is the

duty of the judge to advise the jury to consider such

testimony with great caution, and not to regard it

as worthy of credit without corroboration by other

evidence material to the issues before them. In

doing so, the judge does not withdraw the case

from the jury by positive direction, but only ad-

vises them not to give credit to such unsupported

testimony."

In Hanley et al. vs. United States, 123 Fed. Rep., 849,

it was held that a defendant in a criminal case in the

Federal Courts can not complain because the testi-

mony of an accomplice was submitted to the jury, under

instructions that it should be received with caution and

carefully scrutinized.

There is a total want of such instructions in the case

at bar.

In United States vs. Ybanez, 53 Fed. Rep., 536, S40,

Judge Maxey said:

An accomplice "is a person who knowingly and

voluntarily, and with common intent with the prin-

cipal offender, unites in the commission of an of-

fense."

"It is the settled rule in this country that an ac-

complice in the commission of a crime is a compe-

tent witness, and the government has the right to

use him as a witness. It is the duty of the court

to admit his testimony, and that of the jury to con-

sider it. The testimony of an accomplice is, how-
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ever, always to be received with caution, and

weighed and scrutinized with great care by the

jury; and it is usual for the courts to instruct juries

—and you are so instructed in this case

—

not to re-

gard the evidence of an accomplice unless he is con-

firmed and corroborated in some material parts of

his evidence connecting the defendant with the

crime, by unimpeachable testimony."

While, technically, the learned Judge of the court

below may have been correct in refusing to give an in-

struction in the precise language requested by counsel

for defendant, nevertheless, the duty rested upon him

to give to the jury some appropriate instructions, tell-

ing them (to use the language of Judge Maxey) that

the testimony of an accomplice is "always to be received

with caution, and weighed and scrutinized with great

care by the jury." The jury was left in total ignorance

as to how they should weigh and consider the testi-

mony of the accomplice, Frank Werta.

Where the record shows that the jury was improp-

erly instructed, a new trial should be granted.

Cyc, Vol. 2, p. 716, and cases there cited.

In United States vs. Van Leuven, 65 Fed. R., 78, 81,

District Judge Shiras said:

"At the common law, as the same existed in Eng-

land, in the progress and development of that law

the conclusion was reached by the judges charged

with the duty of presiding over trials of criminal
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cases that it was unwise for a jury to convict a

person upon the uncorroborated testimony of an ac-

complice, and therefore judges cautioned the juries

in this particular, and charged them that it was

unwise for the jury to convict upon the uncorrob-

orated testimony of an accomplice. In the state of

Iowa it has been enacted as a provision of statutory

law that no person shall be convicted of a crime

upon the uncorroborated testimony of an accom-

plice, but there must be corroborative testimony

tending to connect the defendant with the commis-

sion of the crime. I have airways deemed it my
duty as a judge of a court of the United States, and

trying cases arising in the state of Iowa, and uhere

the defendant is a citizen of this state, to say to the

jury THAT THEY CANNOT CONVICT UPON THE UN-
CORROBORATED TESTIMONY OF AN ACCOMPLICE."

The defendant in the case at bar is a citizen of the

State of California, and there is a statute in the State

of California similar to that enacted in the State of

Iowa.

See Section iiti of the Penal Code of California.

We respectfully submit that the remarks and the

course invariably pursued by District Judge Shiras

are peculiarly applicable to, and should have been fol-

lowed in, this case by the court below.

That Frank Werta, the prosecuting witness, was an

accomplice, will not be seriously disputed. He was

the applicant for citizenship. He had not resided in
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the United States for the requisite period of five years.

He went before the court and swore falsely that he

had resided in the United States for five years. Un-

less he had done so, the defendant could not have been

a witness and could not have committed the alleged

of]fense. In other words, it required the concurrence

or participation of Werta to enable the defendant to

commit the alleged crime of perjury.

An accomplice signifies, in law, a guilty associate in

crime.
1

United States vs. Neversofi, i Mackey, 152.

Cross vs. People, 47 111., 152; 95 Am. Dec, 424.

The prosecuting witness, Werta, was certainly an

accessory before the fact. By his appearing before the

court as an applicant for citizenship, he made it pos-

sible for the defendant to commit the alleged offense.

Besides, he committed perjury, for which he was ar-

rested but never prosecuted. He was, however, de-

tained for some time to testify against the defendant

(see Tr. of Record, pp. 79-80).

"All the courts agree that an accessory before

the fact is an accomplice within the rule requiring

corroboration of testimony of an accomplice."

Cyc, Vol. 12, pp. 445, 446, and cases there cited.

In perjury, all persons having a knowledge of the
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falsity of the statements and aiding in the crime are

accomplices.

Cyc, Vol. 12, p. 446.

Smith vs. State, 37 Tex. Cr., 488; 36 S. W., 586.

Andersofi vs. State, 20 Tex. App., 438.

Blakely vs. State, 24 Tex. App., 616; 7 S. W,,

233; 5 Am. S. R., 912.

State vs. Scott, 28 Or., 331.

Clearly, Werta, the prosecuting witness, was an ac-

complice, and while a conviction may be had in the

Federal courts on the uncorroborated testimony of an

accomplice, nevertheless the duty rested on the court

below to instruct and warn the jury as to the weight

and credence to be given the testimony of an accom-

plice, and the danger of convicting unless the testimony

of the accomplice be strongly corroborated. A reading

of Werta's testimony will show that he is an ignorant,

illiterate man. His testimony is a mass of contradic-

tions and plainly indicates his irresponsibility and un-

reliability. While it did not appear in the case that

he had actually been promised immunity for his per-

jury in the naturalization proceedings by testifying

against the defendant Holmgren, it does appear that he

had been arrested and subsequently detained as a witness

for the United States and then secured his release on

bonds (Tr. of Rec, pp. 79-80). He has never been

prosecuted on any charge by the Government. The

danger of testimony, emanating from such a man as
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Werta, being colored, warped, exaggerated, and far

beyond the truth, to serve the interests of the witness

in escaping punishment himself is obvious. The liabil-

ity to intimidation from fear of prosecution, and the

anxiety to secure one's own freedom, are strong incen-

tives in the heart of a weak, irresponsible and ignorant

person to pervert the truth. As was aptly said by Dis-

trict Judge Shiras, in charging the jury in the case of

United States vs. Van Leuven, supra:

"There is always present to the mind of that per-

son (the accomplice) the belief or understanding

that if he testifies on behalf of the government he

may be freed from prosecution, or escape punish-

ment."

A perusal of the direct examination of Werta will

show that his testimony was literally wrung from him

by a series of strongly leading and suggestive questions.

On cross-examination, when asked what questions were

put to him when his application to become a citizen

came up, he said:

"I did not understand English at that time.

"Q. You did not understand English at that

time?

"A. I did not understand very much.
"Q. You did not understand what was going on

at that time?

"A. Not much." (Tr. of Rec, p. 78, 79.)

And yet it was upon this kind of testimony, and com-
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ing from such a witness, that the United States Attorney

asked for a verdict of guilty, u-ithout a word of caution

from the Court as to the unreliability and grave danger

of such evidence. No other witness was called by the

Government to show what the defendant said to the

court at the time of the naturalization proceedings.

The instruction, by the court below, to the effect that

each assignment of perjury must be established by the

prosecution by the testimony of tv/o witnesses or by the

testimony of one witness and corroborating circum-

stances was not tantamount to advising and warning

the jury as to the weight and credence to be given the

testimony of an accomplice. To tell the jury that the

assignments of perjury—the fact, that the particular

statements, // said, were really false—must be estab-

lished by the testimony of two witnesses or one wit-

ness and corroborating circumstances, is one thing. To

tell the jury that the testimony of an accomplice is to

be viewed with care and caution, is quite another thing

m law. Neither can be confounded with the other.

Each has its separate wise function and useful scope in

the criminal law. The former is directed and limited

to the falsity of the particular statement charged to

have been made; the latter is directed and confined to

the degree of credibility to be accorded the testimony

of an accomplice. And if the Government seeks to

show that a defendant made a certain statement claim-

ed to be false, and it is so unfortunate as to be com-

pelled to rely, for proof of the fact that the statement
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was actually made, upon an accomplice, and not a dis-

interested witness, it may do so, but the jury should be

advised and warned about convicting on such testi-

mony of an accomplice.

In a prosecution for perjury, every allegation of the

indictment may be established by the testimony of a

single witness, except the allegation that the evidence

in question given by the prisoner was false, and that

he did not believe it to be true. Such allegation must

be established by two witnesses, or by one witness with
satisfactory corroboration.

United States vs. Hall, 44 Fed. Rep., 864; 10

L. R. A., 324.

Considerable evidence, it is true, was adduced by the

Prosecution to show that the statements claimed to have

been made by the defendant were false; but, as stated,

there was only one witness called to testify as to what

statements the defendant actually made, and that one

witness was the accomplice Werta.

Being an accomplice, we respectfully submit that the

court below should have given the jury some appro-

priate instructions as to the weight to be accorded the

testimony of the accomplice Werta, and should have

warned them of the danger of convicting on the testi-

mony of an accomplice, ''unless he is confirmed and

" corroborated in some material parts of his evidence
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" connecting the defendant with the crime by unim'

" peachable testimony"

(Language of Judge Maxey in United States vs.

Ybanez, supra.)

III.

The Court erred in failing to charge the jury that the

perjury must he "corrupt" and "malicious" as well as

"knowing" and "wilful"

This matter is the subject of assignment of error No.

i6, and also of assignments of error Nos. 13, 14, 15

and 17.

The Court, in its charge to the jury, entirely omitted

to advise them that the perjury must be "corruptly," be-

sides being "wilfully and knowingly," committed (see

Tr. of Rec, p. 148).

Rash or reckless statements on oath are not perjury,

but the oath must be wilfully corrupt.

United States vs. Shellmire, Fed. Cas. 16271.

United States vs. Edwards, 43 Fed. Rep., 67.

It is well settled that the omission, in cases of per-

jury, from the instruction of the Court of the word

"corruptly" renders the instruction erroneous.

Hughes on Inst, to Juries, Sec. 276.

State vs. Higgins, 124 Mo., 640; 28 S. W, R.,

,78.

H!x vs. People, 157 111., 382; 41 N. E., 862.
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IV.

The Court committed error in refusing to give to

the jury instruction Xo. j, requested by defendant {see

Tr. ofRec.,p. Ij4).

The requested instruction, which the Court refused

to give, was as follows

:

''I charge you that you can not convict the de-

fendant upon mere suspicions, however strong they

may be. The defendant can only be convicted upon

evidence, and only when the evidence is such as

establishes his guilt to a moral certaint}^ and beyond

all reasonable doubt." (See Tr. of Rec, p. 41.)

This instruction should have been given, in view of

the fact that the accomplice Werta was entirely uncor-

roborated as to just what statements the defendant made

in the naturalization proceedings. A reading of his

examination, both direct and cross, will show its un-

reliabilit}'. Just what questions were propounded to

the defendant at the time of the naturalization pro-

ceedings, or what questions and statements he then

made, do not appear. Whether the ser\'ice of the ac-

complice Werta on American vessels was considered

by the defendant as a part of Werta's residence in the

United States (which we endeavored to show upon the

cross-examination of Werta), does not appear. Under

all the circumstances of the case, this instruction should

have been given.
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V.

The Court committed error in refusing to instruct

the jury that:

''Where a person who is a mariner comes to the

United States and afterwards follows his business

as a mariner, if he has the intention of becoming a

citizen of the United States, that his abode on

American vessels would constitute a residence in the

United States." (See Tr. of Rec, p. 154.)

This error is made the subject of assignment No. 22

(Tr. of Rec, p. 45).

This instruction should have been given. For, if the

defendant honestl}' believed that Werta had ser\'ed for

several years on American vessels, and that this consti-

tuted a residence within the United States, he was not

guilty of wilful, knowing and corrupt perjury, and if

the applicant for naturalization, Werta, had served on

American vessels for a space of time sufficient in addi-

tion to his residence on terra firma in the United States,

to m.ake up his residence of five years in the United

States, having the intention to become a citizen all of

this time, he was not guilty of perjury in swearing that

he had lived in the United States for five years. In

other words, his service on American vessels cuts an

important figure in determining his residence within

the United States, and, under this view of the case, the

instruction should have been given.
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VI.

The Court erred in sustaining the objections of the

United States Attorney to the introduction in evidence

of a document, purporting to be the application and

affidavit of the witness, Frank Werta, to the local Board

of Inspectors.

This is made the subject of assignment of error No.

2 (Tr. of Rec, p. 37) . For the colloquy between coun-

sel and the Court, in sustaining the objections of the

United States Attorney, see pages 69 to 73 inclusive of

the Record.

The affidavit made by the witness Werta was offered

for the purpose of impeaching his testimony.

The learned Judge of the court below considered

that the affidavit did not contradict the testimony of

the witness in any respect (Tr. of Rec, p. 71). But it

is respectfully submitted that that was a matter for the

jury, and not for the Court, to determine. It certainly

was competent evidence to impeach the testimony of

the witness Werta.

It was offered to show that the applicant had served

a long time on American vessels; more than sufficient,

with his abode on the soil of the United States, to con-

stitute the necessary residence of five years. The court

below, however, refused to permit the introduction of

this affidavit, which, we submit, was, under all of the

facts of this case, reversible error.
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VII.

// is lastly claimed that the lower court committed

error in overruling the demurrer and motion in arrest

of judgment.

(See assignments of error, Nos. i, 30; Tr. of Rec,

PP- 37,49-)

One of the grounds of demurrer, which was renewed

on the motion in arrest of judgment, was that the court

below was without jurisdiction, for the reason that the

alleged ofifense sought to be set out was a matter of

State cognizance.

(See grounds of demurrer, Tr. of Rec, p. 25; also

motion in arrest of judgment, Tr. of Rec, 170.)

The alleged perjury was committed in the State

court. We contend that the Federal courts have no

jurisdiction, by virtue of that fact. In this connection,

we can do no better than to refer to the dissenting opin-

ion of Hon. E. M. Ross, a member of this Appellate

court, in the case of Schmidt vs. United States, 133

Fed. Rep., 266.

It is respectfully submitted that, for the various rea-

sons urged in this brief, the judgment of the court

below should be reversed and the defendant given a

new trial.

MARSHALL B. WOODWORTH,
Attorney for the Plaintiff in Error.


